Guideline

on
the Beneficial Ownership Requirement

1% Version
June 2023



@ v P Ww

Table of Contents

BACKGROUND .......uuuiiiiiiiiiii s s s s bbb bbb s s s ssssnsnes 3
1.1 Whatis @ Beneficial OWNEI? ....c..oo it st st e sb e s s 3
1.2 Identifying BO for companies and other legal arrangements.........cccocceeeeeiieeeccciee e e 3
REPORTING BO TO THE COMMISSIONER OF INLAND REVENUE..........ccccooiiiiiiinanes 4
2.1 Reporting uUSing BO FOIM IR24B......ccouiiiiiiiiiiiiiiieieeteeeeeeeeeeeeeeeeeeseeeeeseeeeeseeeseseeeeeseststetseee.. 4
2.2 BO OF @ TUSE ettt ettt st et b e b bt sttt e b e b e he e saeeeane e 5
2.3 210 o] T oo T (g =T o o V1 o ISP 5
2.4 BO of a non-profit organization/foundation...........cccceeeiiiiiiiie e 5
2.5 Determining BO when legal entity and trusts are combined.........ccoccvueeeiiiiieeicciiiee e 5
2.6 Steps for Completing the BO FOrM IR24B ........ooooiiiiiie ettt ettt e e vtee e e snte e e s entaeaeeans 6
SUPPORTING DOCUMENTS THAT MUST BE PROVIDED WITH THE BO FORM IR24B...............ccceeveueenee 6
OBLIGATION TO KEEP AND MAINTAIN BO INFORMATION ....ccoiiiiiiiiiiiiiiiiiniiisisisssssisssssssssssssssssssssssseens 7
OBLIGATION TO INFORM THE COMMISSIONER IF BO HAS CHANGED........cccooiiiiiiiiiiiiininiinninisssnssesesen, 7
PENALITIES REGIMIE .......oeeiieiiecireiriireei et r s s s e s s s e e s s e s e e s s ea s s e as s s e as s e nasssansssnnssnanes 7
6.1  AdMINIStrative PENaAItY — FINES....coii ittt e st e e et e e st r e e e esareeeesnsaeeesannaeeaas 7
6.2 Cancellation Of BUSINESS [ICENCE....ccuiiiiiiiiee et st 7
6.3 PrOSECUTION ..ttt ettt e s e e s s bt e e s snbe e e s sanes 8



1 BACKGROUND
1.1 What is a Beneficial Owner?

A Beneficial Owner (BO) is always the natural person who ultimately own or control a legal entity/person or
arrangement, such as a company, trust, foundation etc. It is the individual or individuals who effectively
owns and controls a legal entity or arrangement.

This ownership or control can be exercised in various ways, such as:

Percentage of voting rights;

Ability to name or remove the members of an entity’s board of directors;
Having the influence over or veto decisions that an entity makes;
Influence over agreements among shareholders or members;

Family links or other types of connections with decision-makers; or
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Holding negotiable shares or convertible stock from an entity.

The example below (Figure 1) shows the difference between a BO and a Legal Owner:

Figure 1. Difference betvwween a BO and a Legal Ovmer

E , Beneficial O Beneficial

(] Owner i ] Owner
l 100% ‘ 100%
] ; LLC | Legal Owner
Joint-Stock ‘ : ]
Company | : l 100%%
Joint-Stock
Company

1.2 Identifying BO for companies and other legal arrangements

Identifying BO for companies and other legal arrangements is done using the Cascading tests which is set out
under regulation 8 of the Business Licence Regulations 2012 (BLR 2012).

Regulation 8 sets out that for the purposes of control through ownership in a company or other legal
arrangements, a natural person or individual(s) is a BO of a company or other legal arrangement if the natural
person/individual:

Test 1-  Directly or indirectly hold any percentage of shares or voting rights of the legal person or
arrangement; or

Test 2-  Directly or indirectly exerts control of the legal person or arrangement through:
o Personal connections;
o Financing of the legal person or arrangement;
o Close and intimate family ties; or
o Historical or contractual associations.

Test 3- Directly or indirectly holds the position of a senior managing official.



It is vital to note that you must apply first Test 1 to determine the BO; and if you are not able to identify BO
using test 1 then you move to Test 2. If you still are not able to identify BO using Test 2, then you move to
Test 3. You must apply each test in that order.

% If you are able to identify the BO using Test 1 then there is ho need to use Tests 2 or 3.

% If you are able to identify the BO using Test 2 then there is no need to use Test 3.

2. REPORTING BO TO THE COMMISSIONER OF INLAND REVENUE
2.1 Reporting using BO Form IR24B

The following legal entities/arrangements have an obligation under the BLR 2012 to report BO information
using the Ministry of Customs and Revenue’s (MCR) BO Form IR24B:

Companies;

Trusts;

Partnerships;
Non-profit Organisations (NPO); and
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Foundations.

Using the Cascading Test under paragraph 1.2, all legal entities/arrangements seeking to obtain a business
licence from MCR or renew an existing business licence, must identify and report its current BO.

% If the BO that has been identified is another company, then BO of that ‘BO company’ must also
be identified and reported on a separate sheet to be attached to the main BO Form IR24B.

This is illustrated further in the example below (Figure 2):

Figure 2:
Company A
(applying for a business licence)
Shareholder 1 Shareholder 2 Shareholder 3
Mr. Zero ABC Ltd DEF Ltd

Mr. & Mrs. Smith Ms. JJ) Wonder
(each hold 50% shares (100% shares in DEF
in ABC Ltd) Ltd)

If Company A in Figure 2 is able to identify its BO using Test 1 as set out in paragraph 1.2, then Company A is
required to report in its Form IR24B all its BO which should include:

- Mr. Zero (Shareholder 1);
- Mr. and Mrs. Smith (shareholders of Shareholder 2); and
- Ms. JI Wonder (sole shareholder of Shareholder 3).



2.2 BO of a Trust

Under regulation 8(2)(a) of BLR 2012, a trust applying for a business licence or renewal of an existing licence,
is required to report the following in the BO Form IR24B using the Steps set out in paragraph 2.6:

Settlor;
Trustee;
Beneficiary;
Protector; and
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Any natural person exercising ultimate effective control over the trust.

23 BO of a Partnership
Under regulation 8(2)(b) of BLR 2012, a partnership applying for a business licence or renewal of an existing
licence, is required to report the following in the BO Form IR24B using the Steps set out in paragraph 2.6:

% Each natural person in the partnership; and
& If a partner is a company, the natural person or individual who is the BO.

2.4 BO of a non-profit organization/foundation

Under regulation 8(2)(c) of BLR 2012, a non-profit organization/foundation applying for a business licence or
renewal of existing business licence, is required to report the following in the BO Form IR24B using the Steps
set out in paragraph 2.6:

% each natural person or individual who exercises ultimate effective control over the non-
profit organization/foundation.

2.5 Determining BO when legal entity and trusts are combined

A trust may have ownership of a company, with the trustee holding the shares or other rights as the titled legal
owner. In some situations, the trustee or settlor may be a legal person itself. When a party to a trust (such as
the trustee) is not a natural person or individual (e.g. a company or foundation), the BOs of that company or
foundation should be identified as BOs of the trust.

In other words, non-natural persons who are party to a trust should be looked through to identify the BOs.

Figure 3:
Settlo hareholder 1 Shareholder 2 Beneficiaries Settlor Protector  Trustee Beneficiaries Bgnweﬁaal
ners
50% 50% .
S, |
Corporate Trustee Trustee (trust) Legal Owners
(Company) e
80%
Trust | Company

In the left-hand panel of Figure 3, the BOs of the trust are the settlor, the beneficiary, and the two BOs or
shareholders of the corporate trustee.

In the right-hand panel of Figure 3, the BOs of the company are the settlor, protector, trustee and beneficiaries
(parties to the Trust).



2.6 Steps for Completing the BO Form IR24B

The following steps set out how the BO Form IR24B (attached as Annex A) must be completed by a company,
trust, partnership, non-profit organization or foundation that wishes to obtain a business licence or renew an
existing licence from MCR via the Commissioner of Inland Revenue:

Step 1
- Ifitis an existing company or legal arrangement, insert the TIN already issued at the top right
side corner of the form.
- Ifitis a new company or legal arrangement, leave the TIN empty.

Step 2
- Under Box B, circle which criterion the identified BO falls under:

(@) The individual in your business (e.g. shareholder, director, partner, settlor, trustee,
beneficiary, protector or any other person) who directly or indirectly owns any percentage
of shares or voting rights of the business;

(b) The individual who has effective control of the business (e.g. a family member who is
responsible for financing the business); or

(c) The individual who holds a position of senior management official (e.g. a person that
makes big decisions for business as such a director or general manager etc).

- Take Note that this is the Cascading Test that has already been explained under
paragraph 1.2, which means you can only circle 1 (either (a), (b) or (c)). Go back to
paragraph 1.2 if you have forgotten how to apply the Cascading Test to determine BO.

Step 3

- Under BoxC, list out all BO that you have identified using the Test you have circled under Box
B.

- The following information about each BO must be provided under Box C: Full Name; Date of
Birth; Country of Citizenship; and Principal Address.

- As Box Conly provides spaces for 3 BO, if there are more BO then make sure you record the
required information on all those BO in a separate A4 paper, which must then be attached to
the BO Form IR24B.

Step 4
- Under Box E, the authorized person must:
(a) insert his/her full name;
(b) insert his/her designation or position in the company or legal arrangement;
(c) read the declaration and tick Yes that is located next to the space for
‘designation/title’; and
(d) sign and insert date at the space provided.

This obligation to report must be done on an annual basis in accordance with regulation 8(4)(b) of the BLR
2012.

3. SUPPORTING DOCUMENTS THAT MUST BE PROVIDED WITH THE BO FORM IR24B

As proof of identifying the BO for each company or legal arrangement discussed under paragraph 2, the
following documents must be submitted together with the completed and signed BO Form IR24B as required
under regulation 8(3) of the BLR 2012:

To confirm the Identity of BO:

(a) avalid passport or at least 2 of the following documents:
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i. avalid birth certificate to be accompanied by a recent passport photo;
ii. avalid citizenship certificate; or
iii. avalid driver’s licence.

Confirmation of residence:

(b) recent bank statement or account statement issued by another financial institution reflecting the name
and residential address of the BO; and

(c) utility bills such as phone/electricity/water bill issued by relevant authority (e.g. EPC, SWA etc)
reflecting the residential address of the BO.

Information listed under (a), (b) and (c) must be provided to MCR. Failure to provide all does amount to a
breach of the obligation under regulation 8(3), which may be subject to relevant sanctions imposed by the
Commissioner.

4. OBLIGATION TO KEEP AND MAINTAIN BO INFORMATION

All relevant entities and arrangements identified under paragraph 2.1 are required to maintain and keep BO
information (either in hard copy or electronic form form) for a period of:

(a) 5 years from the end of the period to which the information relates; and
(b) 5 years after the date of the dissolution of the company or legal arrangement or after the time

the legal person or arrangement ceases to be a customer.

This requirement is set out under regulation 8(4) of the BLR 2012.

5. OBLIGATION TO INFORM THE COMMISSIONER IF BO HAS CHANGED

In addition to the obligation to keep and maintain BO information, all relevant entities and arrangements
identified under paragraph 2.1 are also required to notify the Commissioner in writing when there has been
a change in BO.

This requirement is set out under regulation 4(e) of the BLR 2012.

6. PENALITIES REGIME

6.1 Administrative Penalty — Fines
Under regulation 9 of the BLR 2012, if a person contravenes or fails to comply with any requirement under
the BLR, the Commissioner may impose the following a fine:

& For first time non-compliance — fine not exceeding SAT$500; and

% For second time and continuous non-compliance — fine not exceeding SATS$1,000.

6.2 Cancellation of business licence

Under section 12(1)(c) of the Business Licences Act 1998 (BLA 1998) the Minister of Finance, acting on the
recommendation of the Commissioner of the Inland Revenue, may cancel a business licence if the licensee is
in breach of any provision of the BLR 2012.

Before exercising this specific penalty, MCR will undertake the following steps:

- Notify the licensee in writing to inform of the breach found and the relevant law being
breached;



- Provide the licensee the opportunity to comply within a specific timeframe; and
- Prior to expiration of the abovementioned timeframe, carry out a site visit on the
licensee’s premises to ascertain the licensee’s position.

If a licensee requests for a time extension to provide relevant information provided valid reasons are provided,
such request must be submitted before the expiration of the original due date.

If the licensee fails to comply within set timeframe or extended timeframe, then MCR will proceed with
possible cancellation of licence which is subject to the final decision of the Minister of Finance.

6.3 Prosecution

As a last resort to address a continuous non-compliance with any BO information obligation, MCR will consider
prosecution pursuant to section 18(1)(c).

Further, under section 56(1) of the Acts Interpretation Act 2015, it provides that if a body corporate commits
an offence because of neglect by an individual, the individual commits the same offence if at the time of
commission of the offence:

(a) the individual is a director, manager, secretary of similar officer of the body corporate; or
(b) the individual is purporting to act as an officer of the body corporate; or
(c) the body corporate is managed by its members of whom the individual is one.
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INFORMATION ON ULTIMATE BENEFICIAL OWNERSHIP
(BUSINESS LICENCE REGULATIONS 2012)
(This form must be filled in by Companies and any other legal arrangements other than a Sole Trader as

part of their Business Licence application or Renewal Form. The Ultimate Beneficial ownership must be an
individual or natural person)

A. WHAT IS A BENEFICIAL OWNER (“BO")?

. Beneficial owner is the ultimate owner or controller of a legal entity such as a company, a trust or any other legal
arrangement.
. The beneficial owner MUST always be an individual or natural person

B. FOLLOW BELOW INSTRUCTIONS TO DETERMINE THE BENEFICIAL OWNER OF YOUR BUSINESS

Please fill in Box C with the detalls of the person(s) that satisfies one or more of the following criteria. Indicate which crite-
rion is satisfied by circling a, b or ¢ below.

a)  The individual in your business ( e.g. shareholder, director, partner, settlor, trustee, beneficiary, protector, or any
other person) who directly or indirectly owns any percentage of shares or voting rights of the business; or

b) The individual who has effective control of the business. (e.g. a family member who is responsible for financing the
business); or

c) The individual who holds a position of senior management official (e.g. a person that makes big decisions for busi-
ness such as a director, etc)

Note: If the shareholder, partner, trustee, etc, Is not an Individual but an entlty, you must Identify the actual natural
person behind that entity In Box C

C. DETAILS OF THE BENEFICIAL OWNER(S) (ifthere are more than 3 Beneficial Owners, please write information in extra sheet and attach )

Full Name Date of Birth Country of Principal Address
Citizenship

Beneficial
Owner 1

Beneficial
Owner 2

Beneficial
Owner 3

ADMINISTRATIVE FINE: Please note that failure to provide required information stated in this form is in contravention
of the law and is subject to a fine of up to $500 for the first time and $1000 for second and continuous non compliance.

Regulation 9, Business License Regulations 2012
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Please provide in detalls, the role and responsibilities of the person identified as Beneficial Owner(s) mentioned in page
1, in your business. (e.g.) if the person is a CEQ responsible for finalising decisions

D. CHECKLIST OF WHAT TO ATTACH WITH THIS FORM

This form must be submitted together with the following supporting documents:

Valid passport or at least 2 forms of valid Identification (e.g. Citizenship certificate, driver’s license, birth certificate with a
recent passport sized photo)

Recent bank statement or an account statement issued by a financial institution reflecting the name and residential address
of the beneficial owner (please provide statement from the most recent & months)

utility bills recently issued under name of Beneficial owner (e.g. cashpower or electricity bill , water bills, telecommunica-

E. OTHER IMPORTANT INFORMATION FOR YOU TO NOTE

. You must fill this form every year

. You must keep and maintain your BO information within 5 years from end of period the information relates.

DECLARATION

1 solemnly declare that the information provided in this application are true; and 1 understand that any misleading or
_fa[*;e Enfarmal:ion will result in ramiﬁcations undler the Business Licence Act 1998.

Name of Authorized 1 have read and understood
Person my declaration
Designation/Title Yes No
Signature Date ! !

| am satisfied that the above information is sufficient to determine beneficial owner of the business.

>

g (This section must be filled in by a Senior or Principal Customer QOfficer of the Taxpayer Services Division)
Ll

@ Full Name

1]

= Designation,/Title

i

[

o Signature and Date / /

For more information on Beneficial Ownership, please visit our website at link below or call our Taxpayer Services Division at 20411

www.revenue.gov.ws
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